REMARKS 



I. Introduction 

Claims 1-40 are pending in the present application. In view of the foregoing 
amendments and the following remarks, it is respectfully submitted that all of the presently 
pending claims are allowable, and reconsideration is respectfully requested. 

II. Rejection of Claims 12 and 32 Under 35 U.S.C. §112 

Claims 12 and 32 were rejected under 35 U.S.C. § 1 12, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. Claims 12 and 32 have been amended herein 
without prejudice to depend from claims 8 and 28, respectively, as suggested by the 
Examiner. It is therefore respectfully submitted that claims 12 and 32 fully comply with the 
requirements of 35 U.S.C. § 1 12, second paragraph, and withdrawal of this rejection is 
therefore respectfully requested. 

III. Rejection of Claims 1-7, 10, 21-27 and 30 Under 35 U.S.C. S 103(a) 

Claims 1-7, 10, 21-27 and 30 were rejected under 35 U.S.C. § 103(a) as 
unpatentable over U.S. patent No. 5,294,014 ("Wyatt") in view of U.S. Patent No. 5,186,353 
("Ramsey"). Applicants respectfully submit that the combination of Wyatt and Ramsey does 
not render obvious the present claims for the following reasons. 

Claim 1 relates to a dispensing device for selectively dispensing a substance. 
Claim 1 recites that the dispensing device includes a container defining a chamber for storing 
the substance. Claim 1 recites that the dispensing device includes a lid element. Claim 1 
recites that the lid element includes a lower lid portion attachable to the container, the lower 
lid portion defining at least one lower orifice. Claim 1 has been amended herein without 
prejudice to recite that the lower lid portion has an upwardly-extending column member with 
a head portion located in a center region of the lower lid portion. Support for this amendment 
can be found, for example, at page 8, lines 6-7 of the Specification, which states that "the 
column member 12 includes a head portion 16." Claim 1 has been amended herein without 
prejudice to recite that the lid element also includes an upper lid portion configured to be 
rotatably mounted on the lower lid portion vi a, and below the head portion of, the column 
member, the upper lid portion defining at least one upper orifice. Support for this 
amendment can be found, for example, at page 8, lines 16-18 of the Specification, which 
states that "the upper lid portion 6 [is] maintained below the head portion 16." Claim 1 
recites that the upper lid portion is rotatable relative to the lower lid portion to a closed 
position at which the upper orifice is misaligned with the lower orifice. Claim 1 also recites 
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that the upper lid portion is rotatable relative to the lower lid portion to an open position at 
which the upper orifice is aligned with the lower orifice for dispensing the substance. 

Claim 21 relates to a lid element attachable to a container defining a chamber 
for selectively dispensing a substance stored in the chamber. Claim 21 recites that the lid 
element includes a lower lid portion attachable to the container, the lower lid portion defining 
at least one lower orifice. Claim 21 has been amended herein without prejudice to recite that 
the lower lid portion has an upwardly-extending column member with a head portion located 
in a center region of the lower lid portion. Support for this amendment can be found, for 
example, as set forth above. Claim 21 has been amended herein without prejudice to recite 
that the lid element also includes an upper lid portion configured to be rotatably mounted on 
the lower lid portion vi a, and below the head portion of, the column member, the upper lid 
portion defining at least one upper orifice. Support for this amendment can be found, for 
example, as set forth above. Claim 21 recites that the upper lid portion is rotatable relative to 
the lower lid portion to a closed position at which the upper orifice is misaligned with the 
lower orifice. Claim 21 also recites that the upper lid portion is rotatable relative to the lower 
lid portion to an open position at which the upper orifice is aligned with the lower orifice for 
dispensing the substance. 

It is respectfully submitted that the combination of Wyatt and Ramsey does 
not disclose, or even suggest, all of the limitations recited in independent claims 1 and 21. 
For example, it is respectfully submitted that the combination of Wyatt and Ramsey fails to 
disclose, or even suggest, a lower lid portion having an upwardly-extending column member 
with a head portion, an upper lid portion configured to be rotatably mounted on the lower lid 
portion below the head portion of the column member, as recited in claims 1 and 21 . The 
Specification states at page 8, lines 16-18, that "the upper lid portion 6 is configured to be 
rotatably mounted . . . such that the upper lid portion 6 [is] maintained below the head portion 
16." Furthermore, the Specification states at page 9, lines 28-30, that "[t]he lid element 4 is 
configured such that, when assembled, the upper lid portion 6 is prevented from being 
inadvertently propelled away from the lower lid portion by pressure stored in the chamber 1." 

The Office Action admits that "Wyatt lacks a column on the lower lid 
portion." Furthermore, Ramsey fails to disclose a column member with a head portion, an 
upper lid portion configured to be rotatably mounted on the lower lid portion via, and below 
the head portion of, the column member. Rather, the "finger 46" which the Office Action 
identifies as being "a column" is cylindrical in shape and has no head portion below which an 
upper lid portion is rotatably mounted. Also, to the extent that the cover 12 is rotatably 
mounted to the lid 16, it is rotatably mounted below a guide slot 20 and below an undercut 
44, not below a head portion of finger 46. 
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In rejecting a claim under 35 U.S.C. § 103(a), the Examiner bears the initial 
burden of presenting a prima facie case of obviousness. In re Riickaert , 9 F.3d 1531, 1532, 
28 U.S.P.Q.2d 1955, 1956 (Fed. Cir. 1993). To establish prima facie obviousness, three 
criteria must be satisfied. First, there must be some suggestion or motivation to modify or 
combine reference teachings. In re Fine , 837 F.2d 1071, 5 U.S.P.Q.2d 1596 (Fed. Cir. 1988). 
This teaching or suggestion to make the claimed combination must be found in the prior art 
and not based on the application disclosure. In re Vaeck , 947 F.2d 488, 20 U.S.P.Q.2d 1438 
(Fed. Cir. 1991). The mere fact that references can be combined or modified does not render 
the resultant combination obvious unless the prior art also suggests the desirability of the 
combination. In re Mills, 916 F.2d 680, 16 U.S.P.Q.2d 1430 (Fed. Cir. 1990). Second, there 
must be a reasonable expectation of success. In re Merck & Co., Inc. , 800 F.2d 1091, 23 1 
U.S.P.Q. 375 (Fed. Cir. 1986). Third, the prior art reference(s) must teach or suggest all of 
the claim limitations. In re Rovka , 490 F.2d 981, 180 U.S.P.Q. 580 (C.C.P.A. 1974). 

For at least the reasons set forth above, it is respectfully submitted that the 
combination of Wyatt and Ramsey does not render unpatentable claims 1 and 21. As for 
claims 2-7, 10, 22-27 and 30, which depend from and therefore include all of the limitations 
of a respective one of claims 1 and 21, it is respectfully submitted that the combination of 
Wyatt and Ramsey does not render obvious these dependent claims for at least the same 
reasons given above in support of the patentability of claims 1 and 21. 

III. Allowable Subject Matter 

Applicants gratefully acknowledge that claims 8, 9, 1 1, 13-20, 28, 29, 31 and 
33-40 are objected to as being dependent upon a rejected base claim. Applicant respectfully 
maintain that these claims should be deemed allowed by virtue of the amendments made 
herein to the base claims upon which they depend. 

Applicants also gratefully acknowledge that claims 12 and 32 would be 
allowable if rewritten to overcome the rejection under 35 U.S.C. §112, second paragraph. 
Applicants respectfully maintain that these claims should be deemed allowed by virtue of the 
amendments made herein to these claims. 

IV. Conclusion 

Applicants respectfully submit that all of the pending claims of the present 
application are now in condition for allowance. Prompt reconsideration and allowance of the 
present application, and the declaration of the above-referenced interference proceeding, are 
therefore earnestly solicited. 
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V. Fees 

The Commissioner is authorized to charge any necessary fees or credit any 
overpayments under 3 7 C.F.R. § § 1 . 1 6 and 1 . 1 7 to Deposit Account No. 1 1 -0600. 

Respectfully submitted, 
KEN YON y&^KEN YON 



Dated: f^lt^ IZ- By: 




C. Hughes 
Reg. No. 42,674 

One Broadway 

New York, New York 10004 

(212) 425-7200 
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